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To Margaret and Katrina, for believing—
and to the individual victims of crime.






Foreword

by John Waish
Host, “America’s Most Wanted”

For my wife and myself, the sunny Monday morning of July 27,
1981, started like any other. It didn’t end that way.’

On that day, a nameless, faceless stranger kidnapped and mur-
dered our six-year-old son, Adam.

The loss of a child is every parent’s worst nightmare. It's terrible
enough when the loss is due to some accident or disease. But to lose
your child to the depravity of a vicious predator—that’s the kind of
unspeakable nightmare no parent should ever have to experience.

Yet in modern America, such nightmares have become all too
common.

It seems incredible that in the greatest nation on earth, horrors
such as these can even occur, let alone become routine newspaper
items. I made it my business to learn why such things are happening,
and what we might do to stop them from happening.

Ever since that black day 14 years ago—and in the eight years I
have been with “America’s Most Wanted”—I have met thousands of
victims, and helped to catch more than 350 criminals. I've learned
firsthand how brutal the system is to victims, and how lightly it treats
the criminals.

It's a system where expediency rules; where punishments bear
little relationship to crimes; where, too often, vicious crooks are
treated with sympathetic leniency, while their victims are dismissed
with cold indifference. It's a system that everyone-——cops, citizens,
and criminals alike—has come to regard as a joke.

Obviously, this isn't what the framers of our Constitution de-
signed or intended. They created institutions of law “to establish
justice” and “to insure domestic tranquility.”

But in today’s legal system, those goals seem like afterthoughts.
Can anyone truly believe that justice or public safety is being sought
when probative evidence and voluntary confessions are routinely
excluded from trials? When criminal defendants are allowed to bar-
gain for reduced charges and punishments? When child molesters
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get probation instead of jail, and chronic sex criminals are freed to
rape again and again? When violent criminals, even killers, are
granted weekend passes from prison? When inmates serve, on aver-
age, just a third of their court-imposed sentences? When our re-
sponse to prison overcrowding is to give early releases to convicted
predators?

Ordinary Americans are outraged about this erosion of our justice
system. But they aren’t specialists in the law, and don’t know how
to reform it. I've tried to educate myself on these issues, and do
whatever [ can to return some measure of safety to our communities.
But the job has been difficult, and often demoralizing. Allies always
seem to be in short supply. So are good ideas—the ammunition we
desperately need to fight back against injustice.

That’s why I'm so pleased about the publication of Criminal Jus-
tice? In these pages, crime victims, law enforcement officials, and
ordinary citizens will find the allies and ammunition they need to
fight back against criminals—and against those who make excuses
for them.

I first met Bob Bidinotto several years ago. At the time, Bob was
investigating the legal system’s kid-gloves treatment of sexual preda-
tors and child molesters. Even before we met, I had read several of
his eye-opening Reader’s Digest exposés of our justice system.

Bob's commitment to crime victims was obvious even then—and
you'll find it on every page of this book. He has never lost sight of
the fact that victims are people, too.

Bob Bidinotto has been right on target about the criminal “injus-
tice” systemn. He has been a loud voice for victims like myself. Now,
in Criminal Justice?, he has brought together some of the finest think-
ers on the subjects of crime, criminals, and our legal system.

They shed new light on the dark recesses of the criminal mind.
They expose the shortcomings of our laws and institutions. Most
importantly, they offer common-sense reforms that will put consider-
ations of justice and public safety back on the front burner of our legal
system.

I believe that Criminal Justice? will become the bible for an ever-
growing, silent segment of American society—its crime victims.
Loaded with indispensable facts and sound reasoning, this book is a
must read for anyone who knows the system is broken, and wants
to change it.
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Introduction to the Second Edition

When the first edition of Criminal Justice? appeared, some readers
may have doubted that our justice system was quite as bad as the
book suggested. Of course, at that time Americans had not yet been
fully exposed to such excruciating spectacies as the trials of Colin
Ferguson and O. J. Simpson.

In December 1993, in full sight of dozens of witnesses, Ferguson
shot 25 people on a Long Island commuter train, killing six. Though
he had a history of mental instability, he nonetheless was judged
sane by court-appointed psychiatrists. Ferguson promptly insisted
on acting as his own lawyer. For weeks, he was permitted to grill his
own victims, incoherently and insultingly, as they took the witness
stand to accuse him.

The reason for this sickening farce? Had Ferguson been ruled
insane by the court, he might have spent just a short spell in a mental
hospital, then been freed whenever psychiatrists ruled him “restored
to sanity.” So, to keep this killer Jocked up for good, Ferguson had
to be ruled competent to stand trial—and allowed to abuse his victims
in a grotesque charade of a judicial proceeding.

The endless Simpson trial further jaded an already cynical public.
From the weeks and weeks of pretrial skirmishes to suppress vital
evidence—to the high-profile squabbles among the jet-set defense
attorneys, their efforts to exonerate Simpson by smearing the police
and DNA experts, and the transformation of the judge, prosecutors,
lawyers, and witnesses into public buffoons and pop celebrities-—
Americans saw, naked and exposed, a legal system gone utterly mad.

More specifically, what we saw was proceduralism gone mad—
proceduralism elevated to an end in itself. Such trials have made it
painfully obvious (even to many hesitant to accept the arguments in
Criminal Justice?) that the original, substantive ends of our system—
the quest for truth and justice—have all but disappeared. Arrests,
trials, prisons, and their attendant personnel, policies, and proce-
dures, have largely degenerated into governmental full-employment
programs for law school graduates.

Xvii
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However, worse than the outrages perpetrated in the courtroom
are those the system continues to inflict upon ordinary citizens on
our streets. High-profile horror stories—such as the arrest of repeat-
edly convicted violent offender Richard Allen Davis for the kidnap-
murder of young Polly Klaas in California—usually provoke new
bursts of public indignation, and sometimes even the change of a few
laws. Yet those who man the legal system invariably try to ignore the
public’s demand for reforms, or undermine any that are enacted.

Consider Pennsylvania’s parole system. In 1994, convicted killer
Reginald McFadden, supposedly serving a “life” sentence, was freed
after the state Pardons Board recommended a commutation. McFad-
den promptly went to New York state, where he was arrested after
a string of rapes and murders. There was great public outcry—remi-
niscent of the 1988 Willie Horton episode—which impacted the out-
come of the 1994 Pennsylvania governor’s race.

However, the only subsequent change in the system itself was a
game of musical chairs among board members. The release of
chronic, violent offenders, under a variety of pretexts and proce-
dures, continued unabated. Some 68 percent of Pennsylvania in-
mates applying for early parole that year were granted their wish.
This amounted to the release of some 7,000 serious felons.

Robert “Mudman” Simon was one of them.

Simon had been serving an indeterminate 10-to-20 year term for
the 1974 murder of a woman. He won release despite a history of
prison disciplinary problems—and the fact that, in 1992, his sentenc-
ing judge had written the parole board, warning that Simon “has no
respect for human life and I believe it would be only a matter of time
before he would kill again.”

But in November 1994—at the same time state voters were deliv-
ering a clear message about such policies—he was quietly freed by
the state Board of Probation and Parole. The prison infractions and
the judge’s warning were ignored. So was the victim’s family: they
were never notified of his release, as they had requested, and as is
required by state Jaw.

Simon was paroled on condition he avoid both alcohol and the
“Warlocks” motorcycle gang of which he had been a member. But
though he soon relocated to Williamstown, New Jersey, a town fre-
quented by the gang, his parole was not revoked. On April 29, 1995,
just months after his release, Simon and fellow Warlocks member
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Charles “Shovel” Staples were arrested for gunning down police Sgt.
Ippolito Gonzalez during a routine traffic stop.

Again, a great outcry. Yet again, the only new reforms consid-
ered were minimalist ones. Now, before paroling violent criminals,
the board is first supposed to notify the governor. Also, the parole
board may be expanded from three to five members—apparently on
the grounds that the way to prevent future abuse of taxpayers is to
force them to pay for more bureaucrats. The obvious solution—an
end to indeterminate sentencing and the parole system—is still stub-
bornly resisted.

By whom? and why? You'll have to read on.

The reception of the first edition of Criminal Justice? was unex-
pectedly gratifying. Though the book was then available solely
through mail order, sales seemed propelled by word-of-mouth. Law
enforcement and crime victims groups made substantial bulk pur-
chases; one organization distributed the book to every member of the
U.S. House of Representatives, and to key senators.

As editor, I was invited to appear at a number of forums and on
talk shows, while some of the book’s contributors—notably, Judge
Ralph Adam Fine and Professor John Dilulio—were asked to testify
before a new and more receptive Congress. For the first time, elected
officials at the federal and state level seemed willing to question some
of the reigning dogmas about exclusionary rules, plea bargaining,
and the plethora of “revolving door” policies that infuriate ordinary
Americans. Still, I was frustrated by the book’s unavailability in book-
stores and libraries, which blunted its potential impact on the na-
tional crime debate.

That is why I am so pleased by the publication of this new trade
edition of Criminal Justice?, which at last makes it accessible to the
general reading public. And those who made this possible deserve
my special thanks.

This book exists only because of the boundless efforts and unflag-
ging patience of Beth Hoffman, indefatigable Managing Editor at the
Foundation for Economic Education. Without Beth, neither edition
would ever have seen the light of day.

To detail the many special contributions of the rest of the FEE
staff would require another chapter. From proofreading to typing,
correspondence, taking phone orders, arranging publicity, getting
and channeling information—they did everything. I consider the fol-
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lowing people, then, as unlisted contributors to this volume: Mary
Ann Murphy, Greg Pavlik, Bill Watkins, Bill Fox, Bettina Greaves,
Tom Schrader, Kathy Walsh, Janette Brown, Mary Sennholz, Felix
Livingston, Kyle Swan, Royce Janszen, Harriet Bender, and Barbara
Dodsworth. My thanks to one and all.

Two other special thank-you's are in order. First, to FEE Presi-
dent Dr. Hans Sennholz—renowned economist, author, teacher, and
champion of human liberty. His belief in me, and in this book—and
his willingness to commit the resources necessary to its success—are
things writers are seldom lucky enough to obtain from their publish-
ers. They are things I shall never forget.

Finally, my deepest gratitude to John Walsh. Few have been
forced to confront the reality of crime, and the failures of our legal
system, so directly or brutally as he. Few of those who have, have
managed to transcend such cruelties so courageously or construc-
tively.

John Walsh is a living inspiration to everyone who cares about
justice. His willingness to lend his good name and kind words to this
volume moves me beyond measure.

—RoBeRT JaMES BIDINOTTO
May 26, 1995



Introduction

The polls indicate that crime is now the number one concern of
the American people. Moreover, Americans are disenchanted with
the criminal justice system, which they see as increasingly unfair and
ineffectual.

One reason for their worry and dissatisfaction is the wide chasm
between their views, and those of social scientists and public officials,
concerning the causes of crime, and the role of the criminal justice
system in addressing it.

The ordinary citizen believes individuals are responsible for what
they do, and thus should be held accountable for harm they do to
others. Accordingly, the criminal justice system’s role is—as our Con-
stitution promises—“to establish justice” and “to insure domestic
tranquility.” The ordinary citizen’s views are thus premised in moral-
ity. But, of course, he has no voice in academic debates on such
matters, and little influence upon the legal institutions which aca-
demics have sculpted and staffed.

The academic and legal establishments start with contrary prem-
ises, and as a result, have a different view of what the police, courts,
and prisons ought to be doing. Whatever their many disagreements,
today’s social scientists seem all but unanimous in the view that the
individual criminal bears little, if any, personal responsibility for his
deeds. Wedded to the philosophical premises of determinism, they
contend that the individual offender is shaped by a wide variety of
forces—biological, psychological, or social—over which he has little
volitional control. As a result, public institutions should abandon
“just deserts” and moral considerations for utilifarian measures in-
tended to address the “root causes” of criminality.

Years of researching crime have led me to the counter-intuitive
conclusion that, on this issue, the general public is right, and the
“experts” dead wrong. Not surprisingly, however, [ have found scant
scholarly literature supporting that view.

To begin to fill that void, in 1989 I published an extended essay,
in the form of a series of three articles for The Freeman, the monthly
magazine of The Foundation for Economic Education (FEE). Titled
“Crime and Consequences,” the series attempted to provide a sum-
mary of what I had learned about our modern crime explosion, and
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of my views concerning criminal responsibility. FEE then issued the
essay in booklet form, and the public response was heartening.

I have long been aware of the need for a more comprehensive
treatment of the themes raised in that essay. That is why I was de-
lighted when Dr. Hans Sennholz, President of FEE, invited me to
compile and edit a book of criminal justice readings, to be built
around my Freeman series.

This collection is the result of his invitation. In it, distinguished
scholars, journalists, and criminal justice professionals address the
problem of crime consistently from the premise that individuals bear
primary moral responsibility for criminal actions. Though the con-
tributors cannot be expected to agree with each other in every detail
or recommendation, they stand united on the important principle of
individual autonomy and accountability. To my knowledge, this vol-
ume is unique in that perspective, and unparalleled in the theoretical
and empirical arguments marshaled in its support.

I have followed Dr. Sennholz’s structural prescription, organiz-
ing the other contributions around my own series of articles. While
a few of the crime statistics I reported in Part [, “Criminal Responsi-
bility,” are somewhat dated, I have decided to let them stand, since
the points they make remain valid.

I had hoped to limit my offerings to those three pieces. However,
I was unable to find in the literature a satisfactory essay addressing
the topic of retributive justice. Dr. Sennholz agreed with me that such
a discussion was essential to this volume; 1 therefore beg the reader’s
indulgence for offering additional thoughts of my own on that crucial
issue.

My deepest appreciation to all of the contributors and publishers
who graciously allowed me to reprint their outstanding works, or
who provided me original material for this book.

My further gratitude to Dr. Sennholz for proposing and encour-
aging this project; to FEE editor Beth Hoffman for her wise counsel
and tireless efforts in shepherding it through the production process;
and, of course, to the hard-working FEE production staff, Christo-
pher Dunn, Mary Ann Murphy, and Gregory Pavlik, who somehow
transformed the very raw material I provided into a work of quality.

—ROBERT JAMES BIDINOTTO
May 30, 1994
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Criminal Responsibility

by Robert James Bidinotto

During the 1988 Presidential campaign, the issue of crime loomed
large—due, in part, to this writer's Reader’s Digest article on the now-
infamous Willie Horton case.! That story offers a fitting introduction
to the subject of America’s seemingly intractable crime problem, and
what’s wrong with our criminal justice and correctional systems.

Horton was a habitual criminal, sentenced in Massachusetts to
“life with no possibility of parole” for the savage, unprovoked knife
slaying of a teenage boy. However, like many other alleged “lifers”
in that state, after only ten years in prison he was transferred to an
unwalled, minimum-security facility. There, he became eligible for
daily work release, as well as unescorted weekend furloughs, from
prison.

Following the example of ten other “life-without-parole” killers
over the years, Horton decided not to return from one of his fur-
loughs. Instead, months later, he invaded the home of a young Mary-
land couple, where for nearly 12 hours he viciously tortured the man
and raped the woman.

Not even a “life without parole” sentence for a gruesome murder
had been enough to keep a killer off the streets—a fact which in-
censed enough Americans to become a major election issue. It also
reopened the public debate about the criminal justice system in
America. For as the campaign rhetoric grew heated, many citizens
began to discover that the Horton episode was not an isolated excep-
tion. Instead, they learned that, in today’s criminal justice system,
justice is the exception.

Now that public awareness of, and concern about, such matters
is intense, it seems an opportune time to reconsider the way in which
we approach the problem of crime.

Permit me to begin on a personal note. My work on the Horton
story put me in touch with police, parole, and probation workers;
with politicians, prosecutors, and prison reformers; with judges and
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jurists, therapists and theorists, corrections officials, and—most im-
portant—crime victims. The faces of victims have haunted me ever
since. So at the outset, let me declare my bias without apology: it is
for them. Today, they are too often the forgotten people in our legal
system; and their cries for justice must be heard and answered.

The more I have learned, the more I have realized that what
happened in the Horton episode is symptomatic of a whole approach
to crime which has gained sway during the past three decades.

In this volume that approach will be explored in its many facets:

» the reasons for the surge in criminality during the past

three decades;

+ the various theories which purport to “explain” crime;

* the nature of criminals;

+ the criminal justice system which confronts them;

» the correctional system which tries to reform them; and

» the ways in which our approach to crime might be changed.

The Crime Explosion

Across the nation, our system of dealing with crime has utterly
broken down.

To put things in perspective, we must first grapple with some
numbers, Crime itself continues to increase, with no end in sight.
The number of crimes reported in 1987 was 12 percent higher than
in 1983 and 21 percent higher than in 1978.2

Not only is the number of crimes increasing; so is the crime
rate—the number of reported crimes per 100,000 people. From 1964
to 1980, the property crime rate increased nearly 2.5 times, while the
rate of violent crime tripled.’

Though these rates declined somewhat during the first half of
this decade, they have been rising steadily since.*

Such statistics tend to depersonalize the issue. It's quite another
matter when you are personally assaulted or robbed; when your wife
or daughter is raped; when your neighbor’s home is burglarized;
when an employee embezzles funds from your business. Such things
happen to us more frequently than we realize. In 1986 alone, about
one household in four was touched by some kind of crime—meaning
that at least someone in each of those homes fell prey to a criminal.®

Another gauge of the crime explosion is the rapid growth of
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prison populations. In 1960, there were some 200,000 inmates in
federal and state prisons; by 1987, there were 581,609.¢ This might
seem proof of a growing “get-tough” attitude toward crime. Yet the
percentage of serious crimes committed which resulted in imprison-
ment actually fell sharply throughout the 1960s and 1970s. In 1986,
the ratio of prison commitments to total crimes was 32 percent lower
than in 1960.7 This means that a third fewer of total crimes were being
punished with imprisonment. It also means that, despite rapidly in-
creasing prison populations, the crime rate is growing even faster
than we’ve built cells to hold all the new criminals.

And in fact, even these statistics paint too rosy a picture.

The Federal Bureau of Investigation (FBI) announced that, in
1986, 13.2 million serious crimes, from murder to auto theft, were
reported to local authorities.? However, the FBI's statistics cover only
eight specific “index crimes.” Moreover, its numbers reflect only
those incidents reported to police. In fact, the FBI's annual Uniform
Crime Reports grossly understate the total number of crimes which
actually oceur.

In an effort to get more reliable numbers, the American Bar Asso-
ciation {(ABA) recently compiled information from various sources,
including crime-victim surveys. The ABA estimated that, in reality,
about 34 million serious crimes had been perpetrated nationally during
1986—some 2.5 times what the official numbers indicate.’

This means that other official data—such as computations of ar-
rest and imprisonment rates—do not begin to convey how serious
the crime problem is. For example, FBI statistics show that only one
of every five serious crimes reported to police are “cleared” by an
arrest.10 But if the ABA is correct, we must multiply by 2.5 to account
for unreported serious crimes. This reveals that there is actually only
one arrest for every 12.5 serious crimes committed. Put another way: only
eight serious crimes in 100 result in so much as an arrest.

What are the chances that even this small percentage of arrested
criminals will ever see the inside of prison? Consider now what hap-
pens within the criminal justice system.

“Criminal Justice”: An Overview

Of the eight felons arrested per 100 serious crimes, one or two
are teenagers who are routed to the juvenile justice system (which is
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far more lenient than the adult system). This leaves only six or seven
adults apprehended for every 100 serious crimes committed. Of
these, many are released for lack of sufficient evidence or on techni-
calities; a few are acquitted after standing trial. Of the tiny number
remaining who plead guilty or are convicted, most receive dramati-
cally reduced sentences, or are allowed simply to “walk” on proba-
tion, thanks to “plea-bargain” arrangements.

The results? According to the federal government, for every 100
serious crimes reported in 1986, only 4.3 criminals went to prison.!!
But adjusting once again to account for unreported crimes, we find
that in 1986, only 1.7 percent of the most serious crimes were pun-
ished by imprisonment. In other words, only 17 perpetrators were
put behind bars for every 1,000 major felonies.

In calculating his chances of being punished, then, any would-be
criminal would logically conclude that the odds are definitely on his
side—that today in America, crime does pay.

Hence the phenomenon of the career criminal. Most crimes are
committed by repeat offenders, often arrested but rarely imprisoned.
For example, in 1986, Massachusetts state prison inmates each had
an average of 12.6 prior court appearances. Since, as we have seen,
the typical criminal gets away with 12.5 felonies for his every arrest,
simple multiplication (12.6 x 12.5) suggests that, on average, many
of the Massachusetts inmates had committed well over 100 crimes.
Few of these inmates were teenagers: their average age was 31. Yet
despite their status as career criminals, 47 percent of them had never
before been incarcerated as adults.’?

The career criminal knows, too, that even in the unlikely event
he’s ever sent to prison, all is not lost. If he’s been convicted of
multiple felonies, he stands a good chance of getting “concurrent
sentences,” to be served simultaneously instead of consecutively.
This greatly reduces the time he'll spend behind bars. And he also
knows that prison sentences almost never mean what they say.

In most jurisdictions, parole eligibility comes after serving only a
fraction of the nominal term handed down by a judge. In addition,
from the time he enters prison, the inmate is offered a de facto bribe
of automatic deductions from his sentence for each day of good behavior
(called “good time”), as well as additional deductions for blood dona-
tions or participation in various rehabilitation programs. These may
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count either against his prison term itself, or his post-release parole
supervision time.

Furthermore, virtually every state offers the inmate a wide array
of outside release programs. After serving only part of his sentence,
the inmate can become eligible to leave prison walls and work at a job
{(work release), attend classes (education release), or simply visit his
family and friends for several days at a time (home furloughs). The
public’s image of the hardened criminal leaving prison handcuffed
to an armed guard is many years out of date. In many current release
programs, even dangerous killers (such as Willie Horton) are simply
turned loose without any prison escort—presumably in the “cus-
tody” of a family member or friend.

In summary: even among that small percentage of hardened,
repeat offenders who are apprehended, convicted, and imprisoned,
few will spend very long under lock and key. And within a short
time after release on parole, most resume their criminal careers. Proof
of this lies in many studies showing that paroled inmates have high
rates of “recidivism” (or relapse into crime). Depending on how re-
cidivism is measured, fully a third to half of all paroled inmates are
returned to prison within a year or two—and this despite the very
low chance of being arrested for any of their subsequent crimes.

As every criminal knows, the “criminal justice system” is a sham.
As we shall later see, the consequences are undermining the motiva-
tion and integrity of those who man the institutions of the law. Worst
of all, millions of victims, who hope for justice, find that some of the
worst crimes against them are perpetrated after they go to court.

Irrationality of this magnitude doesn’t “just happen.” Nor would
it long be tolerated, without a complicated framework of abstract
rationalizations to soothe, confuse, and dismiss critics. Like most
compromised institutions, today’s criminal justice system is the
handiwork of what [ call the “Excuse-Making Industry.”

The Excuse-Making Industry

This industry consists primarily of intellectuals in the social sci-
ence establishment: the philosophers, psychological theorists, politi-
cal scientists, legal scholars, sociologists, criminologists, economists,
and historians whose theories have shaped our modern legal system.
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It also consists of an activist wing of fellow-travelers: social workers,
counselors, therapists, legal-aid and civil-liberties lawyers, “inmate
rights” advocates, “progressive” politicians and activists, and so on.

1t was this industry which, in the 1960s and 1970s, initiated a
quiet revolution in the criminal justice system. Its proponents man-
aged to rout the last of those who believed that the system’s purpose
was to apprehend and punish criminals. Instead, the Excuse-Making
Industry was able finally to institutionalize its long-cherished dream:
not the punishment, but the rehabilitation of criminals.

Prisons were renamed “correctional facilities,” and state bureaus
of prisons became “departments of correction.” Many aspects of the
legal and prison systems, outlined above, were implemented about
this time, These reforms dovetailed with other products of the indus-
try: massive government-spending programs to eradicate what it
called “the causes of crime.” Welfare programs mushroomed; aca-
demic standards declined so as not to “discriminate” against the “dis-
advantaged”; “elitist” moral standards were scorned by various “lib-
eration” movements.

Summing up the unintended consequences of these efforts,
Charles Murray has written: “The changes in welfare and changes in
the risks attached to crime and changes in the educational environ-
ment reinforced each other. Together, they radically altered the [so-
cial] incentive structure.” This became especially evident in the area
of crime: crime rates began to take off while penalties for crime less-
ened. Soon, “a thoughtful person watching the world around him . . .
was accurately perceiving a considerably reduced risk of getting
caught. . .. It was not just that we had more people to put in jails
than we had jails to hold them ... ; we also deliberately stopped
putting people in jail as often. From 1961 through 1969, the number
of prisoners in federal and state facilities—the absolute number, not
just a proportion of arrestees—dropped every year, despite a dou-
bling of crime during the same period.”!?

Clearly, it wasn't the intention of the social-science establishment
that crime rates soar. The Excuse-Making Industry is no diabolical,
centrally directed conspiracy, harboring some warped, unfathomable
desire to foster criminality. Rather, it's a sprawling intellectual con-
sensus, consisting of many diverse, competing, and often conflicting
elements—but united in a single premise: that the criminal isn't re-
sponsible for his behavior.
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There are many variations on the theme that binds the Excuse-
Making Industry.

There are sociologists, who hold that environmental, racial, so-
cial, and economic factors have “driven” the criminal to his anti-social
behavior—a view echoed by economists, usually of a Marxist inclina-
tion, who argue that criminals are formed by their membership in
an “exploited” economic class.

There are Freudian psychologists, who contend that criminals are
helpless pawns of emotional drives rooted in childhood; and behav-
toral psychologists, who believe criminals are clay, shaped by “nega-
tive reinforcers” in their families and neighborhoods.

There are biologists, who cite the alleged correlation between
criminal behavior and possession of a so-called “mesomorphic body
type”; other biologists and geneticists, who think criminality is
caused by genetic, physiological, or biochemical deficiencies; and still
others, who believe there may be a racial or ethnic “propensity” to
criminality.

There are eclectics, who think a combination of such “causes” can
“explain” crime.

But whatever the variation, the theme is a constant. The criminal
is not responsible for his actions, because man is not a causal agent
in any primary sense. Forces and circumstances outside his control
“cause” him to behave as he does. He should be forgiven, or treated
therapeutically, or placed in a better environment, or counseled to
“cope” with his uncontrollable inner demons. But he must not be
held accountable for his actions—and, under no circumstances, pun-
ished for what he “couldn’t help.”

For all its internal bickering, the Excuse-Making Industry’s com-
mon theme may be summed up in a single cry: “He couldn’t help it,
because. . .. “ Arguments arise only in answer to the question: ” . ..
because why?”

Consider some of the commonly advanced “explanations” for
criminal behavior.

The Sociological Excuse

In the musical West Side Story, one juvenile delinquent incisively
satirizes the sociological theory of crime, telling the local cop, Officer
Krupke: “We're depraved on accounta we're deprived.”
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In his book, Crime in America, former U.S. Attorney General Ram-
sey Clark offered a more formal summary of the view that crime is
“caused” by external social and economic factors.4

This is probably the most widely held view of criminal causa-
tion—and probably the easiest to refute. Whatever might be said of
the prevalence of unsavory social conditions today, surely they were
even more prevalent in decades and centuries past, and are more
prevalent today in Third World nations. Yet despite the fact that
conditions and circumstances have been constantly improving for the
vast majority of people, crime today is increasing; and it is increasing
faster in America and other developed countries than in most poorer
parts of the world.13

The sociological excuse (of which Marxist “class warfare” theory
is a subset) flies in the face of common sense and empirical evidence.
Even within the same poor, inner-city families, some youngsters be-
come criminals, while the majority do not. Sociology (including
Marxism), based on the collectivist premise that men are interchange-
able members of undifferentiated groups, cannot account for such
obvious diversity in individual behavior under identical circum-
stances.

Or consider the following example: “During the 1960s, one neigh-
borhood in San Francisco had the lowest income, the highest unem-
ployment rate, the highest proportion of families with incomes under
$4,000 per year, the least educational attainment, the highest tuber-
culosis rate, and the highest proportion of substandard housing of
any area of the city. That neighborhood was called Chinatown. Yet
in 1965, there were only five persons of Chinese ancestry committed
to prison in the entire state of California.”16 Clearly, factors other
than economics and ethnic status affect the propensity toward crimi-
nality.

How, then, do we explain the disproportionate numbers of poor
and black inmates in prisons? '

For one thing, those who are better-off financially can afford
better lawyers, and manage to “beat their raps” more consistently
than those forced to rely upon court-appointed attorneys or legal-aid
lawyers.

We might also consider a heretical thought: not that “poverty
causes crime,” but that criminality causes poverty.

While most poor people behave responsibly and work hard to
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better themselves, some do not. The majority’s responsible behavior
has a much greater likelihood of leading many of them out of poverty;
but the minority’s irresponsibility is an almost sure path both to con-
tinued poverty, and to criminality. Irresponsible youths tend to be
self-indulgent and short-range in their thinking. They disrupt their
classes, drop out of school, develop criminal associations, drink,
gamble, get involved with drugs, malinger on the job, or simply
refuse to work at all. These are hardly habits that lead to upward
mobility or which keep one out of trouble. Also, the ranks of the
poor are infused daily with new members: people who were once
better-off, but whose irresponsible attitudes and actions have caused
them to lose their jobs or families, to become addicted to drugs, or
to associate with people of bad character.

If good people have a much greater likelihood of ascending from
poverty, and if bad people have a much greater likelihood of sinking
into or remaining in poverty, is it any wonder that the ranks of the
poor contain a disproportionate number of criminals? Character, it
has been said, is destiny. It should come as no surprise that prisons
are filled disproportionately with people who are both criminal and
poor. But it was their criminality which caused their poverty, not the
other way around.

There is empirical evidence to support this hypothesis. In a clas-
sic study of male criminality, Sheldon and Eleanor Glueck conducted
in-depth surveys of 500 young delinquents, matching them with 500
non-delinquent boys of similar ages, ethnic backgrounds, 1.Q."s, and
housing in comparable stum neighborhoods. Even so, the delinquent
boys’ homes were more crowded and less tidy, and had lower aver-
age family earnings, fewer breadwinners, lower educational levels
for parents and grandparents, greater histories of family discord,
higher incidence of public welfare support . . . and crime.!?

These facts may be characterized as symptoms of irresponsibility.
Since the boys’ impoverished environments were virtually identical,
the chief differentiating factor between the two groups seemed to be
exposure to differing sets of attitudes, values, and morals. Even
though all the boys came from the slums, the “bad boys” more fre-
quently came from homes in which irresponsibility and criminality
were prevalent; and those factors were correlated with even lower
income and living standards. This bears out the “crime causes pov-
erty” hypothesis.
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Moreover, these influences by no means had a uniform impact
on the boys: plenty of the “good boys” were exposed to bad moral
influences, too; and many of the “bad boys” came from better moral
environments. This is a telling argument against the collectivist prem-
ises of the sociologists. “Influences” are not the same as “causes”:
one’s response to his environment (these facts seem to say) is individ-
ual,

As for the reasons why members of racial minorities constitute a
disproportionate share of the inmate population, the facts lead to
interpretations other than “racism.”

As mentioned earlier, Charles Murray has presented overwhelm-
ing evidence that welfare-state programs increase incentives for irre-
sponsible behavior among their presumed beneficiaries.’ Histori-
cally, such programs have been directed toward the poor, particularly
blacks and other minorities. Murray shows that during the 1960s and
1970s, when government programs for these social groups expanded
enormously, a host of symptoms of irresponsible behavior among
these same groups followed, including a virtual explosion of criminal-
ity.lg

Based upon such evidence, we can safely conclude that the dis-
proportionate incarceration rate of minorities is caused, not by their
having some “racial predisposition” to criminality, nor by a “racist”
legal system singling them out for arrest and imprisonment. It stems,
rather, from the pernicious, unintended consequences of welfare-
statism, which has increased incentives for irresponsibility among
targeted minorities—most notably, urban blacks.

The sociological “deprivation” theory of crime also cannot explain
the fact that “white-collar” crimes are increasing as fast as street
crimes. From 1978 to 1987, forgery and counterfeiting went up 23.5
percent, fraud soared 41.8 percent, and embezzlement skyrocketed
56.3 percent.?0 Such crimes are not typically perpetrated by those
languishing in the social environment lamented by Mr. Clark. The
bookstores are currently loaded with similarly sordid tales of “high
society” crimes, crimes by doctors and Wall Street con artists, and
crimes by high-living drug lords. One wonders how sociologists
would have accounted for the crimes and perversions in the courts
of Nero and Caligula; clearly, these folks weren't “depraved on ac-
counta they're deprived.”

As Robert M. Byrn put it: “Not all criminal offenders come from



Criminal Responsibility [ 15

a deprived background, and only a small portion of our disadvan-
taged citizens become criminals. Organized crime was not reformed
when it moved into legitimate business. White-collar offenders fre-
quently hold good jobs and live in respectable neighborhoods. Could
it be, after all, that the problem is moral as well as social?”?!

The point is simple. In various places at various times, there may
arise a statistical correlation between crime and any number of socio-
economic factors. But criminality cannot be causally attributed to ex-
ternal social and economic factors alone. To excuse criminals because
of poor social environments leaves unexplained the crimes of those
from good social environments. And the sociological excuse is an
insult to millions of others from the poor backgrounds, who have not
turned to crime.

The Psychological Excuse

Where the sociological excuse for criminality blames forces outside
the criminal, the psychological excuse blames forces inside the crimi-
nal. Both, however, share the view that whatever these forces are,
the individual has no power to resist or control them.

Whether we treat criminals punitively or therapeutically depends
upon the issue of “criminal responsibility”: whether the individual
has control of his actions. This issue is at the core of the debate over
punishment vs. rehabilitation. For if the individual is not responsible,
then we should not engage in what famous psychiatrist Karl Mennin-
ger denounced as “the crime of punishment.” Such psychological
determinists believe “the idea of punishment must be completely
eliminated.”?

Freudian Psychoanalysis. Most of us would agree that some peo-
ple are so mentally impaired they shouldn’t be held accountable for
acts normally regarded as criminal. But the notion, promoted by
many psychological theories, that virtually all people are driven fo
act by inner forces beyond their control, undermines the very prem-
ise of criminal responsibility.

This notion is the legacy of Sigmund Freud, the father of psycho-
analysis. Freud authored the view that the individual “can’t help
himself” because he is driven by dark inner forces beyond his control,
that frustration of these basic inner “drives” is the source of mental
illness.
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“I feel,” he wrote, “that the irrational forces in man’s nature are
so strong, that the rational forces have little chance of success against
them.” To Freud, human nature was, at root, virtually criminal. “Every
individual is virtually an enemy of civilization. . . . Men are not gentle
creatures who want to be loved, and who at the most can defend
themselves if they are attacked; they are, on the contrary, creatures
among whose instinctual endowments is to be reckoned a powerful
share of aggressiveness. As a result, their neighbor is for them not
only a potential helper or sexual object, but also someone who tempts
them to satisfy their aggressiveness on him, to exploit his capacity
for work without compensation, to use him sexually without his con-
sent, to seize his possessions, to humiliate him, to cause him pain,
to torture and kill him.”%

Freud's influence on American psychiatry, and on the culture in
general, has been nothing short of enormous. In a society groping for
meaning and direction, his explanation of human behavior became
dominant. By the late 1960s, a national survey found that “Sigmund
Freud’s is the only doctrine that has had any wide acceptance in
psychiatry today. .. . “ Another psychiatrist wrote in the International
Journal of Psychiatry that “as far as the large segment of educated
opinion in the United States is concerned, the attitude of acceptance
of Freud’s theory has won out.” Likewise, Richard LaPiere, a Stan-
ford sociologist, wrote in 1959 that the Freudian ethic is “the ethic
that is most commonly advocated by the intellectual leaders of the
United States,” and described it as “the idea that man cannot and
should not be expected to be provident, self-reliant, or venturesome,
and that he must and should be supported, protected, socially main-
tained.”?

This ethic remains a cornerstone of the Excuse-Making Industry’s
efforts to rehabilitate criminals (and, incidentally, to replace Ameri-
can capitalism with a paternalistic socialism}. Yet how effective has
the theory of psychological causation been in actually rehabilitating
psychiatric patients?

In 1959, psychologist Hans J. Eysenck analyzed 19 reports cover-
ing 7,000 psychiatric patients from 1927 to 1951. He found that the
rate of improvement or cure was only 64 percent. The spontaneous
recovery rate for patients receiving no psychotherapy was 66 percent.
In another study, Canadian psychiatrist Raymond Prince spent 17
months with Nigerian witch doctors and concluded that their rates
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of therapeutic success rivaled those of North American clinics and
hospitals.?

More pertinent is the effectiveness of psychotherapy in
rehabilitating criminals. In the most ambitious effort ever made to
evaluate criminal rehabilitation efforts, Robert Martinson, Douglas
Lipton, and Judith Wilks surveyed 31 different programs between
1945 and 1967. These employed individual or group psychotherapy
(Freudian psychoanalysis as well as other techniques) to reduce
criminal recidivism rates—the percentage of inmates who, once re-
leased, return to crime.

Their conclusion: “With few and isolated exceptions, the rehabili-
tative efforts that have been reported so far have had no appreciable
effect on recidivism.” For group therapies in particular, there were
“few reliable and valid findings concerning their effectiveness.” Indi-
vidual psychotherapy seemed only to improve certain criminals who
had been judged “amenable” to treatment; but in other cases, crimi-
nality actually increased after treatment. These findings have been
confirmed in a number of other studies.?

Theories are only as good as their demonstrable relationship to
the facts of reality. Most psychological theories are based upon
sweeping inferences drawn from dubious causal assumptions. The
main problem is that these can’t be demonstrated. At root, the psy-
chological excuse simply boils down to the truism that all actions are
motivated. But this doesn’t tell us much. It doesn’t tell us whether
those motives are causal primaries, or simply the results of some-
thing else, over which we have a measure of volitional control. And
it doesn’t tell us whether those motives, once they arise, can be
overridden or channeled by the individual.

We're often tugged by competing emotions. To say that some-
body had an impulse or inclination to commit some crime tells us no
more than the fact that “he felt like it.” Well, we already know that.
The existence of civilization, however, is evidence that we do have
some power, at some level, to choose which emotions will prove
decisive.

But the psychological excuse assumes that emotions are causally
irreducible and irresistible. In effect, it equates all desires with com-
pulsions.

Another problem with the psychological explanation is that it
isn't one explanation. There are many psychological theories, each
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contradicting all the others. In practice, this means that no two psy-
chologists or psychiatrists seem to agree on the specific “causes” of
any given person’s actions.

In a review of the relevant literature on the reliability of psychiat-
ric diagnoses, Wisconsin Circuit Court Judge Ralph Adam Fine re-
ported the following:¥’

In one study, pairs of psychiatrists diagnosed 427 psychiatric
patients, and were able to agree only 50 percent of the time; in an-
other study, 54 percent of the time.

Case histories of 34 patients at the UCLA Neuropsychiatric Insti-
tute were given to ten staff psychiatrists, ten psychiatric residents,
and ten untrained college students with diverse backgrounds. There
was no statistical difference in the rates at which any of the groups
selected the right diagnosis.

Two University of Oklahoma researchers filmed an actor playing
a happy, problem-free scientist. They showed the film to 156 under-
graduate students, 40 law students, 45 graduate students in clinical
psychology, 25 practicing clinical psychologists, and 25 psychiatrists.
Each group was told that the man looked normal, but had been
previously diagnosed as “quite psychotic.” Result: the actor was diag-
nosed as mentally ill by 84 percent of the undergraduate students,
90 percent of the law students, 88 percent of the graduate psychology
students and clinical psychologists, and 100 percent of the psychia-
trists. Later five identically composed groups were shown the same
film of the same actor, but were told that he “looked like a healthy
man.” All of them diagnosed the actor as free of mental illness.

A final example. Eight normal volunteers, led by a Stanford psy-
chology professor, presented themselves to twelve psychiatric hospi-
tals in five states, complaining of hearing voices that said “empty,”
“hollow,” and “thud.” Except for their identities, they answered all
other questions truthfully. All were admitted, at which point they
behaved normally. Their hospitalizations lasted from seven to 52
days, upon which time they were released with diagnoses of “schizo-
phrenia in remission.” However, 35 of 118 actual mental patients in
the same hospitals voiced suspicions that the eight were utterly sane
people sent to “check up on the hospital.”

These anecdotes make some serious points. If even supposed
“experts” in the psychiatric field cannot tell whether a person is basi-
cally sane or insane, how can they tell what subtle “forces” cause him
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to act as he does? If they cannot reliably or objectively “explain” the
causal antecedents of any given individual's actions, on what
grounds do they justify their general theories purporting to “explain”
so complex a thing as criminal behavior? On what grounds do they
presume to offer “expert testimony” in courtrooms concerning the
motives of defendants, or to design “rehabilitation” programs for
criminals?

At present, psychological theories of causation have more in com-
mon with demonology than science: they excuse outrageous behav-
ior, but explain little.

Behaviorism. Thanks to the failure of Freudian and neo-Freudian
therapies, there has been a flourishing of competing theories of cau-
sation, the most notable being behaviorism. In its most pure form (as
in the theories of B. F. Skinner), behaviorism proposes an almost
mechanical model of human action: that man is little more than a
stimulus-response machine, like a rat or pigeon, instead of a con-
scious, thinking entity with some power of choice. This billiard-ball
approach to human causality, say behaviorists, is “objective” and
“scientific,” unlike the “subjective” approach of psychoanalysis.

Behaviorism thus ignores the “inner state” of an individual or his
past history, concentrating on altering his present behavior strictly
by “conditioning” him with rewards and punishments (called “rein-
forcers”). It is not going too far to say that the behavioral approach
to human change is essentially the same as that used by dog trainers.

Whereas Freudian psychology is the foundation for the “thera-
peutic” approach to crime, behaviorism “reinforces” the sociological
approach. It lends weight to such environmental excuses for criminal-
ity as poverty, “peer pressure,” racism, and the like. Behaviorists
believe that people will change their “responses” if we change the
“reinforcing stimuli” in the external environment. (Some have taken
this to mean the eradication of the profit motive and capitalism.)

But proceeding on the premise that individuals are no more com-
plex than pigeons apparently has its limitations. For one thing, so-
called “behavior modification” programs don’t seem to have much
more lasting impact on criminals than do those based on conven-
tional psychology.

One study examined 24 such programs between 1965 and 1975,
all aimed at altering the behavior of institutionalized delinquent
youths by use of rewards and punishments. Almost all succeeded—
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while the youths remained in the institutions. But when four of the
programs followed up on their subjects after they were returned to
the community, three reported no significant, lasting reduction in the
young criminals’ recidivism rates. The fourth program reported such
a reduction, but it wasn’t a carefully controlled sample. Other similar
studies have been unable to demonstrate any lasting impact of behav-
ior modification.?®

[t seems, then, that even criminals are more complex than dogs.
Behaviorism, in refusing to consider that an individual’s thinking and
values might play a role in his motivation, joins conventional psy-
chology as another failed theory of human action. While both provide
a wealth of excuses for criminal behavior, neither helps us under-
stand, alter, or prevent it.

The Biological Excuses

This last group of excuses for criminality consists of variations
on the “bad seed” theory: the view that one is genetically or constitu-
tionally predisposed toward criminality. In fact, these theories have
more empirical support than do sociological and psychological theo-
ries.

There are certain physical attributes which repeatedly have been
shown to correlate statistically with increased criminality: being male,
having lower-than-average intelligence, having certain temperamen-
tal traits (such as hyperactivity), having a certain body type (heavy-
boned and muscular). In addition, evidence from the studies of twins
tends to show that the likelihood of finding a criminal twin, if the
other twin was criminal, was statistically significant and even greater
for identical twins than for fraternal twins. This held true even in
studies which accounted for environmental factors. A systematic
Danish study of over 14,000 adopted children also showed that
adopted children whose biological parents had been criminals had a
measurably greater likelihood of becoming criminals themselves—
even more than if their adoptive parents were criminals. This held
true even for adopted siblings raised apart.

The best summary of such evidence appears in James Q. Wilson
and Richard J. Herrnstein’s comprehensive examination of criminal
causation, Crime and Human Nature. They conclude that while “the
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average offender tends to be constitutionally distinctive,” he is “not
extremely or abnormally so0.” But as moderate behaviorists, they be-
lieve such “predispositions toward crime are expressed as psycho-
logical traits and activated by circumstances.”?

In fact, these interesting correlations are far from being causally
decisive. Even in the studies cited by Wilson and Hermstein, the
correlations occurred in only a small minority of cases. Whatever
effect such traits have on personality, the link to criminal behavior is
statistically weak. Inherited factors, for example, may predispose
someone toward aggressiveness, a high degree of physical energy,
and a short temper. But why do some individuals with such traits
become professional football players, while others become street
criminals? A family argument might “cause” one short-fused man
with a heavy, muscular body to storm out of the house, cursing, and
“let off steam” by chopping wood—while a similar man will begin to
batter his children.

Personality traits only define general capacities. There’s no evi-
dence that what one does with those capacities is predetermined.
Hence, even the “biological explanations” do not pose convincing
excuses for criminal behavior.

Determinism, Free Will, and Criminal Responsibility

Like the characters in the fable of “The Blind Men and the Ele-
phant,” each member of the Excuse-Making Industry grabs onto one
part of human nature, then assumes it constitutes or explains the
whole. Psychologists focus on a person’s emotional life; biclogists
focus on his brain, genes, or anatomy; and sociologists and behavior-
ists focus on his family and neighborhood. Each of these does so in
the name of “science,” rejecting free will—the premise that the indi-
vidual can make some primary, irreducible choices about his
thoughts, feelings, or actions—as “unscientific” or mystical.

The Excuse-Making Industry is premised on the philosophical
doctrine of determinism. Determinists hold that, in any given moment,
there’s only one action that an individual can take, an action deter-
mined by the sum total of all the causes operating on him up to that
point. To a determinist, human thoughts, feelings, and actions are
all necessitated by antecedent factors; the individual has no choice
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about them. By contrast, a free will theory posits that some action—or
choice, or thought—is nof necessitated by antecedent factors, but is
under the direct, volitional control of the individual.®

This is no digression. The issue of free will versus determinism
is the key to resolving any argument about the causes and cures of
crime. If determinism is true, then man truly “can’t help” what he is
or does; he is not the sculptor of circumstances, but the clay. Then,
the entire idea of criminal responsibility—and of a criminal justice
system to punish wrongdoers—is absurd. If, on the other hand, man
has some measure of irreducibly free control over his thinking, feel-
ing, or behavior, then he does ultimately bear responsibility for what
he does—and the quest for justice makes sense.

Determinism certainly sounds scientific; it seems firmly rooted in
cause-and-effect thinking. Everything requires a cause; thus human
thoughts, feelings, and actions require antecedent causes. By con-
trast, at first blush, free will (or volition) sounds “causeless,” hence
unscientific. How can any human decision be “causeless”?

As many philosophers have noted, however, the apparent con-
flict between “causality” and “free will” rests upon a dubious view
of causality—what has been called the “billiard-ball” theory. By this
view, certain events are caused by preceding events. The action of one
billiard ball hitting another causes the second to move. Likewise, the
action of a man stabbing someone is caused by preceding events—in
his childhood (the psychological excuse), in his neighborhood (the
sociological excuse), or in his biochemistry {(the biological excuse). In
the first case, the struck billiard ball had no choice but to move; in the
second case, the “affected” man had no choice but to stab.

There is, however, an alternative view of causality. By this view,
it isn’t actions which cause subsequent actions; rather, eniities cause
actions. This leads to a much more complex interpretation of causal-
ity, in which “external forces” acting on an entity are only one ele-
ment “causing” subsequent events. The most important cause, how-
ever, is the nature of the entity itself: its matter, form, properties, and
potentialities, in conjunction with outside forces.

This theory of causality, then, would hold that there are a num-
ber of forms of causality in nature. Inanimate objects respond pas-
sively; organisms are goal-directed from within; animals act on the
basis of perceptual-level consciousness, showing psychological cau-
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sation, while man has the additional abilities to think, introspect, and
direct his awareness.

By this theory, man has final self-control in certain areas. This
doesn’t violate the law of cause-and-effect, for we act completely in
accord with our nature as conscious, reasoning entities. Human voli-
tion, then, isn’t an affront to the law of causality: it's an instance of
it_31

There are various doctrines and theories of free will, of course.
Some posit total control over thoughts, feelings, and actions; some
suggest that only thoughts might be under direct control; still others
argue for a more narrow control, over the level and focus of con-
sciousness. For our purposes here, resolution of this question doesn’t
matter. What does matter is whether determinism is a respectable
intellectual alternative. It is not.

No, free will cannot be “proved.” That's because proof presupposes
free will. It's impossible to prove or to know anything if one’s thinking
processes aren’t free—if the outcome of our thinking is predeter-
mined by forcés beyond our control. Volition lies at the starting point
of all knowledge and proof, not at the conclusion of some logical
chain. It doesn’t need to be “proved,” for it’s a building block of proof
itself.

This poses a fatal dilemma for determinism, and for the whole
Excuse-Making Industry which stands upon it. Knowledge presup-
poses the freedom to validate or refute a belief by a self-directed
thinking process. However, those who claim to know that determin-
ism is true must logically concede that they, too, “can’t help” what
they think, feel, or do. Yet if that is the case, then they can't claim to
“know” that determinism is true——for they were forced to believe in its
validity.

The dilemma is inescapable: the excuse-makers are slaves to their
own theory. To claim knowledge of the validity of determinism, or
to try to persuade others, presupposes a freedom which their own
theory denies them. Determinists want to have their free will, while
eating it.

It's therefore no wonder that the Excuse-Making Industry has
failed dismally in its efforts to reform criminals. By not taking into
account the free will of the criminal, it's ignoring the very factor
which is decisive to his criminality: his responsibility for his actions.
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Instead, it has shaped the institutions of the law to excuse him from
justice.
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Crime: The Unsolved Problem

by Melvin D. Barger

What causes crime? Why do some individuals possess tendencies
which lead them to commit acts of violence and predation: robberies,
assaults, rapes, and other felonies? What sets the habitual or occa-
sional criminal apart from the mainstream of society? More impor-
tant, what can be done to “change” criminals into productive, law-
abiding citizens?

The theory that has partly governed public policy for many years
is that crime is caused by an unjust society. A most eloquent spokes-
man for this point of view was Ramsey Clark, who served as assistant
attorney general in the Kennedy Administration and attorney general
in the Johnson Administration. Here's how Clark described the crime
problem in his well-known 1970 book, Crime in America:

If we are to deal meaningfully with crime, what must be seen
is the dehumanizing effect on the individual of slums, rac-
ism, ignorance, and violence, of corruption and impotence
to fulfill rights, of poverty, unemployment, and idleness, of
generations of malnutrition, of congenital brain damage and
prenatal neglect, of sickness and disease, of pollution, of de-
crepit, dirty, ugly, unsafe, overcrowded housing, of alcohol-
ism and narcotics addiction, of avarice, anxiety, fear, hatred,
hopelessness, and injustice. These are the fountainheads of
crime. They can be controlled. As imprecise, distorted and
prejudiced as our learning is, these sources of crime and their
controllability clearly emerge to any who would see.!

And how would such conditions be changed? In that same vol-
ume, Clark explains that it's a “matter of will.” If society becomes
willing, the conditions that cause crime can be changed, and then
crime will be greatly reduced.

Clark’s theory has a plausible sound and anybody who visits a
large state prison will find scores of inmates from deprived back-

26
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grounds. Some of them are not really criminals in the true sense of
the word; they are simply badly adjusted and disturbed people who
need to be institutionalized. There are others with personal problems
that got them into trouble.

But if a visitor searches out the professional criminals—both in
prison and out—he may find that the theory doesn’t hold up at all.
There are men, and some women, who have numerous advantages
in their lives and yet they seem to become criminals by deliberate
choice.

For example, neither John Dillinger nor the notorious Alvin
Karpis really were deprived as youngsters, nor were they getting
revenge on an unjust society. The fact is, the criminal life simply gave
them power, excitement, and recognition that they couldn’t have
found in most straight professions. Far from being driven to crime
by necessity and despair, both men had fierce appetites for the dan-
ger and rewards of their lawlessness. It is even possible that John
Dillinger would have considered his short life well spent, for his
crimes brought him a dubious fame that he couldn’t have achieved
in any other way. Even Karpis, who spent more than 32 years in
federal prisons for his crimes, did not seem to regret his choice of a
criminal career. Indeed, his personal story, published after his release
in 1969, carried few regrets and tended to glorify and defend his
criminal career.?

In the introduction to that same book, a quotation from Ben
Hecht sheds some light on the nature of the criminal mind. Hecht
had been working on a biography of Mickey Cohen, and this portion
was later published:

(Wrote Hecht): T have been talking to Mickey Cohen for a
number of years and mingling with his underworld entou-
rage. Out of my contacts has come what [ think may be a
major piece of anthropological lore. The criminal has no hates
or fears—except very personal ones. He is possibly the only
human left in the world who looks lovingly on society. He
does not hanker to fight it, reform it or even rationalize it.
He wants only to rob it. He admires it as a hungry man might
admire a roast pig with an apple in its mouth.

I was pleased to find this out, for [ have read much to the
contrary. Society does not, as sociologists and other tony
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intellectuals maintain, create the criminal. Bad housing, bad
companions, bad government, etc., have little to do with why
there are killers, robbers and outlaws. The criminal has no
relation to society to speak of. He is part of man’s soul, not
his institutions. He is an old one. A thousand preachers,
summer boy’s camps, plus a congress of psychiatrists can
barely dent even a minor criminal. As for the major criminal,
he cannot be touched at all by society because he operates
on a different time level. He is the presocial part of us—the
ape that spurned the collar. . ..

The criminal at the time of his lawlessness is one of the
few happy or contented men to be found among us. . ..

Alvin Karpis certainly was that kind of criminal. In his biography,
he discussed the few times he had accepted regular employment in
the straight world. To Karpis, such a life was boring and pointless,
and he quickly abandoned it for the lure of crime. He considered
himself a professional thief, and he took considerable pride in his
competence and in his standing among other gangsters. If he suf-
fered any remorse for his crimes or saw anything evil in the robberies
or kidnappings he carried out, it was not evident in his autobiogra-
phy. In reading it, one almost has the feeling that Karpis would have
selected such a life again if he could have returned to his youth and
had choices to make.

Not all criminals have been as open as Karpis about the attrac-
tions of a criminal career. In any prison, it is always possible to find
convicts who seem to have changed and who have shown appropri-
ate responses to counseling and other supposedly rehabilitative pro-
grams. Some of them, of course, are sincere people who really have
changed. Other convicts, however, are usually cynical about the mo-
tives of their fellow inmates. Quite often, the “rehabilitated” inmate
is really only a perceptive and cunning person who produces the
responses that counselors and prison authorities are seeking.

This is not to say that brutal prisons are good institutions for
society or that one should abandon hope in possible methods of
rehabilitation. We should admit, however, that crime is a lot like
cancer. We may know more about it than we did in former days and
we may have some criminals who have dramatically changed for the
better. Still, both crime and cancer are unsolved problems and no-
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body has answers that promise wholesale improvements in crime
statistics.

Self-Responsibility

One recent development is that some thoughtful people are be-
ginning to question the belief that the criminal is simply the victim
of bad social conditions. They are taking another look at the problem
and are concluding that the criminal is, after all, responsible for his
behavior. This was the conclusion of a psychiatrist, the late Dr.
Samuel Yochelson, who with a clinical psychologist named Stanton
Samenow studied 252 male hard-core criminals. They also inter-
viewed people connected with the criminals, including prison and
probation officials, families, girlfriends, employers, and associates.

Yochelson and Samenow eventually made a basic assumption
that flew in the face of popular theory about the roots of crime. This
assumption was: The criminal can and does choose his way of life freely in
his quest for power, control, and excitement. Moreover, he can choose to
change if he musters courage or will to endure the consequences of responsible
choices.?

This assumption was surprisingly close to Ben Hecht's thoughts
after spending time with Mickey Cohen and his underworld friends.
The criminal, like the rest of us, possesses a human will and is capa-
ble of making choices. Every human being is controlled by the fact
that choices may lead to unpleasant or unwanted consequences. For
many of us, it is often necessary to make hard or difficult choices
because we want to avoid certain consequences. For example, many
people choose to plod away at boring, unsatisfying jobs simply be-
cause they need to make a living and do not want to live in destitu-
tion or dependency. Most people, in fact, do not manage to find a
great deal of power, control, or excitement.

It's true that most criminals may not completely understand their
own motivations. However, this too is changing. Yochelson and Sa-
menow started a therapeutic program aimed at helping criminals
understand themselves and voluntarily change their thought pat-
terns and actions. The program was unapologetically moralistic and
was aimed at helping criminals change into responsible citizens. They
had promising success with a small group of persons who were will-
ing to change. In the process, they also discovered that a criminal



